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Response from the Royal College of Anaesthetists to the Department of Health 

& Social Care consultation, ‘Introducing ‘opt-out’ consent for organ and tissue 

donation in England 
 

About the Royal College of Anaesthetists 

 16% of all hospital consultants are anaesthetists, making anaesthesia the single largest 

hospital specialty in the UK1,2,3 

 Anaesthetists play a critical role in the care of two-thirds of all hospital patients4 and 99% 

of patients would recommend their hospital’s anaesthesia service to family and friends5 

 With a combined membership of 22,000 fellows and members, representing the three 

specialties of anaesthesia, intensive care and pain medicine, the Royal College of 

Anaesthetists (RCoA) is the third largest Medical Royal College by UK membership. 

 

If you have any questions regarding our submission, please contact Chris Woodhall, Head of 

Policy & Public Affairs, at cwoodhall@rcoa.ac.uk or on 020 7092 1690. 

 

GENERAL COMMENTS 

 

The restrictions put in place by the consultation timeframe do not allow for a full survey of our 

membership, and therefore we do not argue a position regarding support or opposition to 

the proposal – or indeed the ethical issues that arise.  Instead, our response focusses on the 

demands on NHS staff, hospital capacity and the role of our membership in delivery of 

donation and transplant services. 

 

As part of the extended surgical team, anaesthetists plays a vital role in organ and tissue 

donations, and we were pleased to see the role of anaesthetists and the development of 

anaesthetic practice in this area noted by NHS Blood and Transplant (NHSBT), in its 

collaborative four nations’ strategy ‘Taking Organ Transplantation to 2020: A detailed 

strategy’.6 

 

The NHSBT strategy also notes that outcomes after a transplant are not as good as they 

should be.  The RCoA is at the forefront of the development of perioperative medicine7, 

which is about ensuring patients are cared for either side of surgery – to be fit for surgery and 

supported through recovery and aftercare.  In our perioperative medicine vision document, 

‘The pathway to better surgical care’8, a particular focus is placed on addressing high-risk 

patients and developing tailored pathways to risks which might lead to sub-optimal patient 

outcomes.   

 

An example of perioperative medicine in action in this area, the vision document provides a 

case study on acute kidney injury (AKI) after major surgery, in response to the recognition of 

the step-wise deterioration in kidney function that can occur after an episode of AKI; and 

could lead to a transplant being required. 

 

Staff time, service demand, and capacity 

A recent story reported in the Evening Standard in February 20189, regarding three liver 

transplants performed back-to-back at the Royal Free Hospital in London, demonstrated the 

need for the extended surgical teams, which include of surgeons, anaesthetists and 

intensivists – among others – to be available at short-notice in these centres of excellence.   

 

The article highlighted that for the hospital to perform the three transplants, two of which 

were categorised as ‘super urgent’, a number of staff who were off-duty attended the 
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hospital to support the procedures.  It is right these staff are celebrated – as the article does – 

but it cannot be the case that off-duty staff are needed to meet the demand on services.  

 

The length of time taken for a transplant procedure is a key consideration.  For example, a 

liver transplant usually takes up to 8 hours10 followed by a few days in an intensive care unit, 

then further time in a regular ward – for a total period of around two weeks.11  Based on the 

Impact Assessment’s (IA’s) best estimate of an additional 93 liver transplants per annum12 

resulting from an ‘opt-out’ consent system, this will create the need for an additional 744 

hours of theatre time and up to 1,302 additional bed days which will be divided – though not 

uniformly – between an intensive care unit then a standard  hospital ward.a 

 

This means that the equivalent of 186 Programme Activity (PA) additional time in theatre 

would be demanded - based on a standard 10 PA per week contract for consultants in 

England.13  This figure will be multiplied by the number of staff needed per procedure as part 

of an extended surgical team (noted above).  It cannot be expected that this additional 

staff capacity can be found within the existing workforce.  In the short-term, this suggests that 

additional locum costs may be incurred and, in the longer-term, this strengthens the case for 

further investment to expand the numbers of students entering medical training.  

 

A hip replacement – one of the most common surgeries – involves a procedure of around 60-

90 minutes, followed by a hospital stay of three to five days.14  This time can be as short as 

one to three days if surgery was minimally invasive and the patient is able to access an 

enhanced recovery programme.15 

 

Liver transplantation is a highly specialised service, with only around 600 transplants 

performed each year (in England).16  By comparison, there were 87,733 primary hip 

replacements performed in the UK.17  The indicative cost for a liver transplant is £56,1001819 

and for a primary hip replacement, it is £5,625.2021  

 

Notwithstanding the evidence that suggests that many surgeries are financially 

advantageous to the health economy, for example, a kidney transplant is significantly cost 

effective compared dialysis22, an increase in the number of available organs will change 

demands on clinicians’ time.  Ensuring that a hospital/trust/foundation trust is not financially 

harmed by a shift in the caseload of procedures it is delivering must be a policy objective of 

the proposed changes.  On current projections, the Nuffield Trust calculates that the 

‘optimistic’ scenario for 2020/21 would see a gap between providers’ recurrent income and 

expenditure of around £2 billion.23  

 

RESPONSES TO CONSULTATION QUESTIONS 

 

Q1. Do you think people should have more ways to record a decision about organ and tissue 

donation?  

• Yes – there should be as many ways as possible to record a decision, including when 

people are doing other things, such as registering with a GP  

• No – you should only be able to record your decision directly onto the NHS Organ Donor 

Register online or on the phone  

 

Response:  Yes - We agree that there should be as many ways to record a decision about 

organ and tissue donation as possible. This should also extent to amend a previous decision. 

 

                                                           
a This is based on a calculation of 8 hours multiplied by the 93 additional liver transplants indicated in the impact 

assessment would result from the introduction of an opt-out consent system.  That same figure of 93 is then 

separately multiplied by 14 days to give an estimate of additional bed days 
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Due consideration should be given to ensure the accessibility of methods to record a 

decision about organ and tissue donation, including non-electronic forms which can then be 

transferred to e-records.   

 

Q2. What do you think are the advantages or disadvantages of including personal 

information on someone’s organ donation decision? 

 

Response:  The complexity of recording personal information is a consideration, 

notwithstanding the increased staff and funding that the IA notes would be required by 

NHSBT to administrate the introduction of a new opt-out system. 

 

It might also be the case that providing personal information deters individuals from giving 

consent and we would encourage that the Department of Health & Social Care (DHSC) to 

speak with counterparts in Wales to explore this hypothesis further.  

The opportunity to provide personal information when recording a decision may help family 

members to understand a donor’s decision, which could mitigate delays to a transplant and 

reduce distress for relatives – and clinicians.  Collecting characteristics including age and 

ethnicity may also help to inform targeted marketing campaigns to improve donor numbers 

among certain groups.  

Q3. How can we make people more aware of the new rules on organ donation? 

 

Response:  This will require public-facing marketing, similar to recent behavioural change 

campaigns on issues such as smoking in cars when children are present24, eating habits 

among people (Change4Life)25 and Stay Well This Winter26 - aimed at increasing flu 

vaccination uptake. 

 

NHSBT has had success in delivering creative, public-facing campaigns, which have 

generated a significant uplift in blood donations.  The ‘Missing Type’ campaign led to a 

record 30,000 people registering as blood donors within 10 days of the campaign being 

launched, indicating the potential impact that marketing could have on increasing organ 

donations.27   

 

A recent survey from the British Heart Foundation found that there is public support for an 

‘opt-out’ organ consent system, with almost three quarters (74%) of survey respondents 

backing the proposal.28  However, there is a risk that the modest impact of ‘opt-out’ systems 

introduced in other countries could undermine public opinion.  For example, media reports 

have noted that the introduction of an ‘opt-out’ system in Wales – on which many of the 

assumptions in this consultation’s IA are based – has led to an increase of just 20 donors.29   

 

While the evidence is inconclusive, it should not be intended or expected for an ‘opt-out’ 

system to be a ‘silver bullet’ to increase the number of available donor organs.  It will be 

important that this message be clearly communicated to the public as part of the rollout of 

any new system. 

 

As part of the RCoA’s Anaesthesia, Research, Innovation, Education, and Scientific (ARIES) 

talk series, Dr Paul Murphy discussed the topic of ‘Changing the way we think about organ 

donation’.30  In this talk, Dr Murphy highlights the UK’s leading role in donations after 

circulatory death, which has been the result of initiatives undertaken over the past 20 years. 

In order to capitalise on this leading role, facilitated by clinical innovation and delivery,  it will 
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be crucial for the DHSC, along with other national NHS organisations, to ensure that NHS staff 

feel that they will get the support, resources and backing of leadership to respond to any 

significant uplift in organ donations. 

 

Q4. If the law changes, would this affect your decision about organ donation?  

• No – it would make no difference  

• Yes – it would make me want to become an organ donor after my death  

• Yes – it would make me want to opt out of being an organ donor after my death  

 

Response:  This question is not applicable as this response represents the views of an 

organisation, not an individual. 

Q5. If the law changes, people would be considered willing to be an organ donor unless they 

have opted out.  

Do you think this change could have a negative impact on people from some religious 

groups or ethnic backgrounds?  

• Yes  

• No  

• Don’t know  

 

Response:  We do not have any evidence to inform a response to this question. 

 

Q6. If the law changes and someone has died, and they have not opted out of organ 

donation, should their family be able to make the final decision?  

• Always – if someone has not opted out, their family should always be asked to make the 

final decision  

• Sometimes – there are some circumstances where someone’s family should make the final 

decision  

• No – if someone has not opted out, donation should always go ahead  

• Other (please give details) 

 

Response:  Regardless of the decision that is taken by the DHSC in response to this 

consultation process, our main concern is to ensure that all clinicians and healthcare staff 

involved in the organ donation and transplant pathways are given clear, timely and 

consistent guidance on this point.   

 

We would also like to draw attention to the 2008 independent report from the Organ 

Donation Taskforce31 that noted: 

 

5.2. ‘Presumed consent’ is something of a misnomer in medical care because consent is in 

fact an active process in which permission is given by a patient for a procedure to be carried 

out of their body, thereby avoiding any possibility of clinical staff being guilty of an assault on 

the patient.  Should a patient lack capacity and be unable to give consent for vital invasive 

procedures, doctors act on their judgement of the patient’s ‘best interests’, not on a 

‘presumption of consent’. 

 

The IA accompanying the consultation uses the term ‘presumed consent’ without making 

the clear distinction between this and the term ‘opt-out’.  The sensitivity of this area demands 

robust policy making and language must be consistent to help, not hinder, clinicians.  

 

Q7. Do you think someone’s family should be able to decide if their organs are donated, if it 

is different to the decision they made when they were alive?  
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• No – someone’s family should never be able to make a different decision about organ 

donation  

• Sometimes – there are some circumstances where someone’s family should be able to 

make a different decision  

• Yes – someone’s family should always make the final decision, even if it is different to what 

the person decided  

 

Response:  Please refer to our answer to Q6. 

 

Q8. Which of the following should not be included in the proposed new rules about organ 

donation?  

• children under 18 years old  

• people who lack capacity  

• visitors to England  

• people living in England for less than 12 months (for example, students from overseas, 

armed forces personnel)  

 

Response:  We believe that the proposed groups should not be included in the new rules 

about organ donation, with the following amendments and clarification: 

 

 Under current arrangements, you will offered to join the organ donor register when 

applying for a driving license.32  Applicants may be as young as 17 years old and it may 

therefore be appropriate for the exclusion to apply for those under the age of 17, not 18 

 The definition of ‘capacity’ to make this decision must be clearly defined and be 

consistently applied. 

 

Are there any other groups you think should not be included? Please say why you think this. 

 

Q9. Please tell us about any opinions or evidence you have about opting out of organ 

donation.   

A consultation-stage impact assessment examines the evidence base for moving to an opt-

out system of consent and provides additional information on:  

• whether an opt-out system would change the organ donation consent rate  

• whether higher consent rates increase the number of transplants  

• whether implementing an opt-out policy is a good use of health system resources  

 

The Department of Health would welcome any further quantitative evidence you have on the 

following areas:  

• for people who have received a transplant: o any evidence on the financial costs of this to 

the health system and wider society  

o the quality of life of the individual and those around them  

 

• for people who would benefit from a transplant but have not had a transplant: o any 

evidence on the financial costs to the health system and wider society  

o the quality of life of the individual and those around them  

 

• any other factors that have not been considered in the consultation analysis, which could 

impact on the desired outcome to increase the number of organs for transplant in England, or 

which could have other considerable costs/benefits 

 

Response:  The IA notes that one of its key assumptions (under Option 1) is that ‘Both NHSBT 

and NHS England have the capacity to deal with any additional donors that might arise from 

the reform so will not incur any additional cost – this is far from certain’. 
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The consultation document noted that over the last 10 years, the number of organ donors 

has increased by 75% and deceased transplants have increased by 56%.  Against this 

backdrop the workforce pressures on the specialty of anaesthesia – as a key component in 

the organ donation and transplant pathway – requires particular scrutiny. 

Overall anaesthesia (and critical care) numbers remain robust in comparison to other 

specialties.33  However, since 2015 the fill rate at for the specialty training programme (ST3) 

has fallen by more than 7.5% which indicates a concerning trend.34  In addition, these UK-

wide figures hide the significant geographic variation in fill rates that has proven a persistent 

issue in many areas.  For example, the fill rate at ST3 was just 50% in Yorkshire & the Humber 

and 66.67% in the North East of England, but in a number of areas, including London and the 

South West of England, the rate has been stable at 100%.   

 

The Chief Executive of NHS England, Simon Stevens, has suggested that incentives may be 

offered to encourage an increased uptake of posts (across all specialties) in areas where it 

has proven difficult to attract doctors in training.35  

 

Notwithstanding the conclusions of the IA, which indicate that there is insufficient evidence 

as to whether a move to an ‘opt-out’ system will increase donation consent rates, increasing 

the annual number and quality of organs transplanted is the objective of this policy 

intervention.  Therefore, any decision to proceed with the introduction of an ‘opt-out’ 

consent system must be coupled with a comprehensive projection of the impact of service 

capacity and workload.  

 

We agree that an increase in consent rates and a proportionate increase in organ 

transplants would represent good value for money, but the latter claim that ‘any additional 

transplants will result in an increased cost to the health system’ is incomplete.  Paragraph 20 

of the IA highlights: 

 

‘It should be noted that there is a significant risk associated with [assumptions regarding 

capacity] as it is unclear if the transplant infrastructure will not be able to cope with a 

significant increase in the number of transplants without further funding’ 

 

However, the IA does not address the following considerations that will need to be assessed 

in advance of any move to a new ‘opt-out’ system: 

 

 What will be the service impact on anaesthetists and intensivists who provide organ 

support for brain dead donors and the post-operative care for transplanted patients? 

 What will be the impact on the capacity required for solid organ transplantation in terms 

of theatre time and for support services such as radiology and pathology? 

 Patients in need of an organ transplant are, by definition, at end stage disease, which is 

invariably complex.  These patients will require consultant input for preoperative and 

postoperative management, which will create an increase demand on consultant and 

support staff time. 
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